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GAY & LESBIAN CLIENTS








MARYLAND





Since 2008 Maryland has had a domestic partnership registration, but it confers very limited rights, most notably tax free Maryland transfer of real estate to a registered domestic partner, priority in making health care decisions for a registered partner and an exemption from inheritance tax (not estate tax) for a registered domestic partner.  Still, this is better than nothing and very few of my clients have taken advantage of it.  Maryland is poised to pass same sex marriage, and I personally believe that it will eventually become law.    It would confer all of the rights of a surviving spouse such as an unlimited marital deduction in Maryland which would mean that no Maryland estate tax would be payable, an exemption from Maryland inheritance tax, the right to elect against a last will and testament.  It would also present tax planning opportunities such as the use of the Maryland QTIP or marital trust to save Maryland estate taxes on the estate of the second spouse to die.  Legislation to recognize same sex marriages in other jurisdictions is also being considered.
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On your own? Jointly held assets?
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Welcome to the new minefield of estate planning.





Disability Planning:  First things first. All gay and lesbian couples whether just living together, registered as domestic partners or civilly married or planning to marry should have Financial Powers of Attorney and Health Care Powers of Attorney.  If you are not registered or married , your partner would not even be able to visit you in an intensive care ward let alone make medical decisions for you without a proper legal document.   Now let’s look at how each local jurisdiction address issues that matter to Gay & Lesbian couples and spouses.





District of Columbia:  Pursuant to the Religious Freedom and Civil Marriage Equality Amendment Act of 2009, gay and lesbian couples are now free to legally marry in the District of Columbia.  They are also free to continue to register as “domestic partners” under the Domestic Partnership Protection Amendment Act of 2004, though that could change in the future.  If you allow legal marriage, one could argue, you really don’t need to sanction domestic partnership.  You can dissolve a domestic partnership easily by filing some simple paperwork with the DC Bureau of Vital Statistics.  A legal marriage requires a  legal divorce.  A legal marriage can confer additional rights, such as the right to spousal support and property accumulated during a marriage. Though not yet recognized by the federal tax law, either method allows your partner to be treated as a surviving spouse in DC with an unlimited marital deduction for DC estate tax purposes and gives your partner the right to elect against a last will and testament and claim a statutory share of your estate.  Either method gives your partner or spouse a priority in visitation in a health situation.   If you have entered into a civil union in another state and die in DC, DC will recognize that civil union or marriage. There are many other benefits that attach, but they are beyond the scope of this newsletter.  Suffice it to say that your legal status should be one of things considered in establishing an estate plan.
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DO I STILL NEED AN ESTATE PLAN?
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SPECIAL REVIEW OF LATEST CHANGES EFFECTING


Gay and Lesbian CLIENTS, couples and spouses








THERE IS NO DOMESTIC PARTNERSHIP OR CIVIL MARRIAGE IN VIRGINIA!








There have been changes in the requirements of Financial Powers of Attorney in DC, Maryland and Virginia, though the need to have these documents witnessed as well as notarized does not apply retroactively.  Still, the newer documents are a little better and more comprehensive than the old 














There is no domestic partnership or civil marriage in Virginia, and not likely to be any in my lifetime.  It is far worse than that.  There is a law which was passed in 2004 called the “Affirmation of Marriage Act” which states that “a civil union, partnership or contract between members of the same sex purporting to bestow the privileges or obligations of marriage is prohibited.  Any such civil union, partnership contract or other arrangement entered into by persons of the same sex in another state, jurisdiction shall be void in all respects in Virginia and any contractual rights created thereby shall be void and unenforceable.”   





The bar has been debating what this means, but I can give you my interpretation now that it has been in effect for several years.  Virginia will never recognize a domestic partnership or civil marriage registered or performed in another state.  A Domestic Partnership Agreement or the equivalent of a Pre-Marital Agreement and all other contracts like those would be unenforceable in Virginia.   However, good disability and estate planning is still necessary and possible in Virginia.  No one is required to name a spouse or child as an agent in a power of attorney or as Executor in a Last Will and Testament.   You could name a relative or a friend without creating a contract that bestows the privileges of marriage.  Your domestic partner is certainly a friend, and you can name that person as your primary agent in your powers of attorney and your Last Will and Testament without violating this Act.  You can also leave assets and property to whomever you please, again without violating Virginia law.  Because Virginia is truly anti-gay/lesbian, it is doubly important to have these legal documents in place.








VIRGINIA:





Virginia is for lovers?


VA makes civil unions between same sex couples illegal
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Delete text and place photo here.











“We were given a lemon and we made lemonade…”


Frank Kameny
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Democracy means simply the bludgeoning of the people by the people for the people.�� HYPERLINK "http://www.brainyquote.com/quotes/quotes/o/oscarwilde124808.html" �Oscar Wilde���Read more:� HYPERLINK "http://www.brainyquote.com/quotes/authors/o/oscar_wilde_2.html" \l "ixzz1HGzL6jIQ" �http://www.brainyquote.com/quotes/authors/o/oscar_wilde_2.html#ixzz1HGzL6jIQ�
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